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OPINION

|. Factual Background

The petitioner’ sbrief and his petition for habeas corpus provide that on September 28, 1989,
he was arrested and charged with three counts of concealing stolen property. He maintains that on
November 22, 1989, hewasreleased on bond. The petitioner contendsthat on April 11, 1990, while
on bond, he committed three offenses of the sale of cocaine, for which offenses he was arrested on
July 3, 1990. On February 6, 1991, the petitioner pled guilty to three counts of concealing stolen
property and three counts of the sale of cocaine. Two of the convictions for concealing stolen
property resulted in four-year sentences; the third conviction resulted in atwo-year sentence. The
petitioner received atwelve-year sentence for each sale of cocaine conviction. The sentencesfor all



six convictions were run concurrently for atotal effective sentence of twelve years. The petitioner
was ordered to serveel even monthsand twenty-ninedays of hissentenceintheworkhouse, followed
by placement in community corrections. The petitioner aversthat histwelve-year sentencesexpired
on May 17, 2001.

On August 27, 1992, the petitioner committed the offense of possession of cocainewith the
intent to sell. The petitioner was convicted by ajury of that offense on May 25, 1994. Based in part
on the petitioner’'s three 1991 convictions for concealing stolen property and his three 1991
convictions for the sale of cocaine, the trial court found that the petitioner was a career offender.
Therefore, the trial court imposed a sentence of thirty years with the petitioner being required to
serve sixty percent of the sentence in confinement before becoming eligible for release.

In his petition for a writ of habeas corpus, the petitioner argues that his convictions for
concealing stolen property and the sale of cocaine are void because they were based upon a plea
agreement providing that al of the sentences be served concurrently. He maintains that he
committed the sales of cocaine while on bond for the concealing stolen property offenses; therefore,
the trial court should have imposed consecutive sentencing pursuant to Rule 32(c)(3)(C) of the
Tennessee Rules of Criminal Procedure. The petitioner further maintainsthat becausethe allegedly
void convictionsunderliehisclassification asacareer offender, the sentence heis presently serving,
thirty years at sixty percent, isvoid.

In denying the petition, the habeas corpus court stated that the petitioner was complaining
about his conviction for possession of cocaine with intent to sell and the accompanying thirty-year
sentence. The court said, “The issues raised in Petitioner’s petition are not the proper subject for
habeas corpusrelief. Petitioner’ s sentences have not expired. The Criminal Court hasjurisdiction
or authority to sentence adefendant to the sentence hereceived.” Therefore, the court dismissed the
petition without the appointment of counsel or an evidentiary hearing. On apped, the petitioner
contests this ruling.

[I. Analysis

Initially, we notethat the determination of whether to grant habeas corpusrelief isaquestion
of law. McLaney v. Bell, 59 SW.3d 90, 92 (Tenn. 2001). Assuch, wewill review thetrial court’s
findings de novo without a presumption of correctness. Id. Moreover, it isthe petitioner’ s burden
to demonstrate, by a preponderance of the evidence, “that the sentence is void or that the
confinement isillegal.” Wyatt v. State, 24 SW.3d 319, 322 (Tenn. 2000).

Articlel, 8 15 of the Tennessee Constitution guarantees an accused the right to seek habeas
corpus relief. See Taylor v. State, 995 S.W.2d 78, 83 (Tenn. 1999). However, “[s]uch relief is
available only when it appears from the face of the judgment or the record of the proceedings that
atrial court was without jurisdiction to sentence a defendant or that a defendant’s sentence of
imprisonment or other restraint has expired.” Wyatt, 24 SW.3d at 322; see also Tenn. Code Ann.
§29-21-101 (2000). In other words, habeas corpus relief may be sought only when the judgment
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isvoid, not merely voidable. Taylor, 995 SW.2d at 83. “A void judgment ‘is one in which the
judgment isfacially invalid because the court lacked jurisdiction or authority to render the judgment
or because the defendant’ s sentence has expired.” We have recognized that a sentence imposed in
direct contravention of astatute, for example, isvoidandillegal.” Stephensonv. Carlton, 28 S.W.3d
910, 911 (Tenn. 2000) (citations omitted).

Asweearlier stated, the petitioner’ scomplaints on appeal aretwo-fold. First, the petitioner
contends that he committed the 1990 sales of cocaine while on bond for the 1989 concealing stolen
property offenses. Accordingly, the petitioner maintains that the trial court allowed him to plead
guilty in 1991 to concealing stolen property and the sale of cocaine offenses and imposed illegal
concurrent sentences, thereby rendering hissix convictionsvoid. Second, the petitioner argues that
the 1991 convictions underlie his 1994 classification as a career offender; thus, his thirty-year
sentence for possession of cocaine with intent to sell isvoid.

Habeas corpus relief may be sought by “[alny person imprisoned or restrained of liberty.”
Tenn. Code Ann. § 29-21-101 (2000). In Hickman v. State, 153 S.W.3d 16, 23 (Tenn. 2004), our
supreme court explained that

a person is not “restrained of liberty” for purposes of the habeas
corpus statute unless the chalenged judgment itself imposes a
restraint upon the petitioner’s freedom of action or movement. Use
of the challenged judgment to enhance the sentence imposed on a
separate conviction is not arestraint of liberty sufficient to permit a
habeas corpus challenge to the original conviction long after the
sentence on the original conviction has expired.

The petitioner acknowledges that his sentences for the 1991 concealing stolen property and sale of
cocaine offenses expired, at thelatest, in 2001. Therefore, the petitioner isno longer “imprisoned’
or “restrained of liberty” by those convictions for the purposes of habeas corpus relief. See Terry
LeeCliftonv. State, No. W2004-01385-CCA-R3-HC, 2005 WL 1363104, at *5 (Tenn. Crim. App.
at Jackson, June 9, 2005), perm. to appeal denied, (Tenn. 2005). As such, the petitioner is not
entitled to relief regarding his complaint that the 1991 convictions and sentences were void.

The petitioner’ s second complaint concerns whether his classification as a career offender,
based in part on the six 1991 convictions, renders his current thirty-year sentence for possession of
cocaine with intent to sell illegal and thus void. In habeas corpus actions, “an ‘illegal sentence’
equatesto a‘jurisdictional defect.’” McChristianv. State, 159 S.W.3d 608, 610 (Tenn. Crim. App.
2004) (quoting McLaney, 59 SW.3d at 92). Our supreme court has explained that offender
classification and release eligibility arenon-jurisdictional. McConnell v. State, 12 SW.3d 795, 798
(Tenn. 2000). Therefore, the petitioner’ s second issue relating to the propriety of his classification
asacareer offender would at most render his thirty-year sentence voidable, not void. Juba Carson
v. David Mills, No. W2005-00745-CCA-R3-HC, 2006 WL 16306, at *5 (Tenn. Crim. App. a
Jackson, Jan. 4, 2006). As such, thisissueis not properly the subject of a habeas corpus petition.
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SeeTony Willisv. Tony Parker, No. W2004-02063-CCA-R3-HC, 2005 WL 1996637, at * 3 (Tenn.
Crim. App. at Jackson, Aug. 18, 2005), perm. to appeal denied, (Tenn. 2006).

I11. Conclusion

Accordingly, we conclude that the petitioner is not entitled to habeas corpus relief, and we
affirm the judgment of the habeas corpus court.

NORMA McGEE OGLE, JUDGE



